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Overview

This new law authorizes and directs state agencies to solicit and support environmental
excellence agreements that use innovative environmental measures or strategies to achieve
environmental results more effectively or efficiently.

More effective environmental results are defined as results that are better overall than those that
would be achieved under the legal requirements superseded or replaced by the agreement.

More efficient environmental results are defined as results that are achieved at reduced cost under
the legal requirements superseded or replaced by the agreement, but the overall environmental
results achieved by the participating facility can not be decreased.

For the regulated community this is a voluntary program, and will depend on facilities coming in
with proposals for environmental excellence agreements.

Legal Impacts

The terms of an environmental excellence agreement supersede and replace otherwise applicable
requirements under several of Washington State's environmental laws.

The laws affected are as follows: Chapter 43.21a RCW Department Of Ecology, Chapter 70.94
RCW Washington Clean Air Act, Chapter 70.95 RCW Solid Waste Management--Reduction
And Recycling, Chapter 70.105 RCW Hazardous Waste Management, Chapter 70.119a RCW
Public Water Systems--Penalties And Compliance, Chapter 75.20 RCW Construction Projects In
State Waters, Chapter 90.48 RCW Water Pollution Control, Chapter 90.52 RCW Pollution
Disclosure Act Of 1971, Chapter 90.58 RCW Shoreline Management Act Of 1971, Chapter
90.64 RCW Dairy Waste Management, and Chapter 90.71 RCW Puget Sound Water Quality
Protection.



Chapter 70.105d RCW Hazardous Waste Cleanup--Model Toxics Control Act was excluded in
the new law. Additionally, the term environmental laws as used in this new law does not include
any provision of the Revised Code of Washington, or of any municipal ordinance or enactment,
that regulates the selection of a location for a new facility.

While federal laws are not affected by this new state law, the terms and conditions of federal
permits issued by the state for delegated programs may be affected.

Additionally, in no case can an environmental excellence agreement allow any of the following:
(1) the release of water pollutants that will cause to be exceeded, at points of compliance in the
ambient environment established pursuant to law, numeric surface water or ground water quality
criteria or numeric sediment quality criteria adopted as rules under chapter 90.48 RCW; or (2)
the emission of any air contaminants that will cause to be exceeded any air quality standard as
defined in RCW 70.94.030(3); or (3) a decrease in the overall environmental results achieved by
the participating facility compared with results achieved over a representative period before the
date on which the agreement is proposed by the sponsor.

The Act does not alter in any way the authority of the state agencies, the Attorney General or
county prosecuting attorneys to bring enforcement actions for violations of the legal requirements
under which a facility must operate. This includes regulatory requirements that are not affected
by an agreement, as well as the enforceable provisions of an agreement. The legal requirements
superseded or replaced by an agreement are no longer applicable to or enforceable for that
facility.

The Act does not increase or diminish any citizen's right to file a lawsuit for a facility's violation
of applicable legal requirements.

Agency's Role

If multiple agencies have jurisdiction to administer state environmental laws affected by an
environmental excellence agreement, the Department of Ecology shall designate or act as the
coordinating agency.

The coordinating agency has the following responsibilities during the developmental phase of

any proposal: extend an invitation to participate in the development of the proposal to a broad
and representative sector of the public likely to be affected by the environmental excellence
program agreement, select participants to be included in the stakeholder process that are
representative of the diverse sectors of the public that are interested in the agreement, identify
any additional provisions that would improve the stakeholder process, provide for notice to the
United States Environmental Protection Agency or other responsible federal agency of each
proposed environmental excellence program agreement that may affect legal requirements of any



program administered by that agency, provide public notice, opportunity for public comment and
prepare a responsiveness summary to any public comments.

The coordinating agency also has the following responsibilities during the implementation phase
of any proposal: make a determination to approve or reject agreements; where appropriate
modify permits and or enter into court agreements to insure legal requirements are adequately
monitored, reported, and have authorized enforcement repercussions for violations of such legal
requirements; for the goals stated in the approved agreements insure that substantial progress is
being made; track and assess fees to cover all the processing expenses associated with the
agreement; track and assess any additional fees identified in the agreement.

Sponsor's Role

The sponsor or authorized representative proposes an environmental excellence program
agreement. In the proposed agreement, at a minimum, the following information must be
provided:

(a) A statement that describes how the proposal is consistent with the purpose of the new law and
the project approval criteria in section 3 of the new law;

(b)(i) For a site-specific proposal, a comprehensive description of the proposed environmental
excellence project that includes the nature of the facility and the operations that will be affected,
how the facility or operations will achieve results more effectively or efficiently, and the nature
of the results anticipated; or

(i) For a programmatic proposal, a comprehensive description of the proposed environmental
excellence project that identifies the facilities and the operations that are expected to participate,
how participating facilities or operations will achieve environmental results more effectively or
efficiently, the nature of the results anticipated, and the method to identify and document the
commitments made by individual participants;

(c) An environmental checklist, containing sufficient information to reasonably inform the public
of the nature of the proposed environmental excellence program agreement and describing
probable significant adverse environmental impacts and environmental benefits expected from
implementation of the proposal,

(d) A draft environmental excellence program agreement (this draft agreement would need to
have as appropriate, the information stated in section 7 of the new law);

(e) A description of the stakeholder process as provided in section 6 of the new law;

() A preliminary identification of the permit amendments or modifications that may be necessary
to implement the proposed environmental excellence program agreement.



The sponsor must also provide information and agree to specific terms in the final agreement.
Specific information and terms which at a minimum must be included in a final agreement
includes the following:

(1) An identification of all legal requirements that are superseded or replaced by the
environmental excellence program agreement;

(2) A description of all legal requirements that are enforceable as provided in section 13(1) of the
new law that are different from those legal requirements applicable in the absence of the
environmental excellence program agreement;

(3) A description of the voluntary goals that are or will be pursued by the sponsor;

(4) A statement describing how the environmental excellence program agreement will achieve
the purposes of this chapter;

(5) A statement describing how the environmental excellence program agreement will be
implemented, including a list of steps and an implementation schedule;

(6) A statement that the proposed environmental excellence program agreement will not increase
overall worker safety risks or cause an unjust or disproportionate and inequitable distribution of
environmental risks among diverse economic and cultural communities;

(7) A summary of the stakeholder process that was followed in the development of the
environmental excellence program agreement;

(8) A statement describing how any participating facility shall measure and demonstrate its
compliance with the environmental excellence program agreement including, without limitation,

a description of the methods to be used to monitor performance, criteria that represent acceptable
performance, and the method of reporting performance to the public and local communities. The
facility's compliance with the agreement must be independently verifiable;

(9) A description of and plan for public participation in the implementation of the environmental
excellence program agreement and for public access to information needed to assess the benefits
of the environmental excellence program agreement and the sponsor's compliance with the
environmental excellence program agreement;

(10) A schedule of periodic performance review of the environmental excellence program
agreement by the directors that signed the agreement;

(11) Provisions for voluntary and involuntary termination of the agreement;

(12) The duration of the environmental excellence program agreement and provisions for
renewal;



(13) Statements approving the environmental excellence program agreement made by the
sponsor and by or on behalf of directors of each state, regional, or local agency administering
legal requirements that are identified according to section 7(1) of the new law;

(14) Additional terms as requested by the directors signing the environmental excellence program
agreement and consistent with the new law;

(15) Draft permits or permit modifications as needed to implement the environmental excellence
program agreement;

(16) With respect to a programmatic environmental excellence program agreement, a statement
of the method with which to identify and document the specific commitments to be made by
individual participants.

The sponsor must pay all processing fees assessed by the agency, as well as any additional fees
identified in the final agreement.

The sponsor must meet or exceed all the legal requirements established in the agreement or be
exposed to enforcement.

The sponsor must also demonstrate substantial progress in meeting the goals stated in the
agreement or face having the agreement terminated.

Approval/Rejection of Proposed Projects

The decision to not approve an environmental excellence program agreement is not subject to
appeal, and is at the sole discretion of the respective director(s). But, state agencies which have
delegated federal programs, can not approve an agreement containing terms to which the
delegating federal agency has objected. Similarly, local agencies which have delegated state
programs, can not approve an agreement containing terms to which the delegating state agency
has objected.

The decision to approve or terminate an agreement is subject to judicial review in superior court.
But to grant relief from such decisions the court must find that the action: (a) Violates
constitutional provisions; (b) exceeds the statutory authority of the agency; (c) was arbitrary and
capricious; or (d) was taken without compliance with the procedures provided in the law.
However, the decision of the director or directors shall be accorded substantial deference by the
court.

Evaluation of Success/Funding/Sunset



The Director of the Department of Ecology is required to appoint an advisory committee, to
review the effectiveness of this program.

Ecology can assess fees for the "processing” of an environmental excellence agreements.
Processing is defined broadly, so basically extra work created during the development of
agreements can be charged to the sponsor.

Fees also may include, to the extent specified by the agreement, the agency's direct costs of
monitoring compliance with those specific terms of an agreement not covered by permits issued
to the participating facility.

None of the assessed fees can be spent by the agency unless appropriated.

The law sunsets in June 30, 2002. But, agreements entered into before that date are in effect for
the duration stated in the agreement.
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1. Environmental Excellence Program Agreements authorized by ESSHB 1866

In its most recent session, the Washington legislature authorized an entirely new approach to
environmental regulation. Engrossed Second Substitute House Bill 1866 authorizes state
agencies administering environmental regulatory programs to enter into "Environmental
Excellence Program Agreements" ("EEPAS") that set facility-specific regulatory requirements.
The terms of an EEPA supersede and replace otherwise applicable requirements under
Washington's environmental laws--including statutes, regulations and guidance.

2. Common Sense, Innovative, Results-oriented Environmental Regulation

As signed by the Governor, ESSHB 1866 ("the Act") provides state agencies and the regulated
community with the opportunity to use common sense, ingenuity, and good management to craft
environmental regulatory programs that will achieve the State's environmental goals better,
faster, and less expensively than otherwise possible. The Act provides regulated facilities with
the incentive to be better environmental managers. In his message to the legislature on the bill,
Governor Locke emphasized his commitment to improving government service, and his belief
that the bill would help to achieve it:

"One element of better performance is a willingness to be innovative and creative in the pursuit
of objectives. Engrossed Second Substitute House Bill 1866 reflects just such an approach. It
promotes a more efficient and results-oriented regulatory system for state, local and regional
agencies that administer a host of environmental and resource protection laws."



3. Based on the Federal XL Program

The Act is based on Project XL ("Excellence and Leadership"), a federal initiative from EPA
designed to provide regulated entities with flexibility in meeting environmental requirements

while reducing pollution. It is, in effect, a Washington XL Act. EPA has authorized Project XL
agreements in Georgia, Florida and Arizona. No agreements have been adopted in Washington or
EPA Region 10. The absence of a clear legislative basis for the XL Program has been perceived
as a limitation on its appeal and use. Project XL exists only as a result of an executive order from
the Clinton Administration, and some have questioned the legal effect of the XL agreements.
Washington joins lllinois, Minnesota and New Hampshire in Adopting legislation to support this
innovative regulatory approach.

4. EEPAs are Voluntary

Entering into an EEPA is entirely voluntary. Anyone owning operating a facility subject to
regulation under Washington's environmental laws may propose an EEPA. However, no one is
obligated to accept the alternative regulation available under an EEPA.

5. Covered Environmental Regulatory Programs



The director of an agency may enter into an EEPA with any person regulated under the
environmental laws of the State. The Act defines "Environmental laws" to include the laws
regulating air pollution, solid waste and hazardous waste management, water pollution, drinking
water, waste water treatment, shorelines management, and other responsibilities assigned to state,
regional and local agencies. The definition of "environment laws" specifically excludes the

Model Toxics Control Act, leaving the cleanup of hazardous waste sites unaffected by this
legislation.

6. Standards for Approving EEPAs

State agencies are authorized to enter into an EEPA with any person regulated under the
environment laws of the State. The Act defines "more effective environmental results” as results
that are better overall than those that would be achieved when compared to the legal
requirements that are superseded or replaced by the EEPA. "More efficient environmental
results” are defined as results that are achieved at reduced cost but do not decrease the overall
environmental results achieved by the participating facility.

7. Requirements for Proposing an EEPA

A proposal must describe the terms of the proposed EEPA and how it meets the statutory
requirements for agency approval. The Act specifically requires that a proposal include
information on: 1) the nature of the facility and the operation that will be affected; 2) the nature
of the results that are anticipated form the EEPA; 3) how the facility or operations will achieve
the desired results; 4) how the proposal is consistent with the purposes of the Act and approval
criteria; 5) an environmental checklist to inform the public of the probable impacts and benefits



expected form the EEPA; 6) a draft environmental agreement; and 7) a preliminary identification
of permit amendments or modifications that are needed to implement the EEPA.

8. Stakeholder Process in Key to the successful EEPA Proposal

The Act is emphatic that the participation of stakeholders-community organizations, nearby
residents, employees, local governments, environmental organizations, etc--is vital to the
development of an EEPA. Stakeholder participation is considered necessary to an informed
agency decision, and is essential to public acceptance. As a consequence, an EEPA proposal
must include a plan for substantial stakeholder involvement. The agency may require changes to
the stakeholder process, to ensure that it is appropriate to the proposal.

9. Terms of the EEPA

The Act provides a detailed list of the terms that must be included in an EEPA. These include: 1)
an identification of all legal requirements that are superseded or replaced by the EEPA; 2) a
description of each of the enforceable requirements contained in the EEPA and how they differ
from otherwise applicable legal requirements; 3) a statement of any voluntary goals of the project
that go beyond regulatory requirements; 4) an implementation schedule; 5) a description of the
stakeholder process that was followed in the development of the EEPA; 6) a statement of the
methods that will be used to measure and demonstrate compliance with the EEPA; 7) a further
plan for public participation in overseeing the implementation of the EEPA and for public access
to information to access the benefits of and compliance with the EEPA; 8) a schedule for
periodic review; 9) provisions for termination; and 10) draft permits or permit modifications.



10. Multiple Program Covered by an EEPA

An EEPA can cover environmental regulatory programs administered by more than one agency.
For example, it may establish the regulatory requirements for a shoreline project (administered by
a county), air emissions (administered for some sources by a regional air authority), and
discharges to surface waters (administered by the Department of Ecology). In other cases, each
agency will sign the EEPA.

11. Programmatic EEPAs for Multiple Facilities

An EEPA also can cover more than one facility, under a programmatic EEPA. Examples of
possible programmatic EEPAs could include a business with more than one stationary or mobile
facility, a trade association with multiple members that would use a common set of regulatory
requirements, or a site with more than one regulated facility. The use of a programmatic EEPA
may make the opportunities of the EEPA more available to small businesses that individually
could not afford to bear the costs of development.

12. Public Notice and Comment

Before an EEPA can be approved by a state agency, the agency must provide public notice of the
proposed EEPA, substantial information about the facility and the proposed agreement, and an
opportunity for written and oral comments. Amend other information, the agency must provide a
fact sheet describing the EEPA and explaining its reasons for proposing approval.



13. Judicial Review in Superior Court

The approval of an EEPA is subject to judicial review. Any dissatisfied party may appeal the
approval in Superior Court. The court will review the agency decision based on the written
record that was before the agency. The court can overturn it only if the approval violates
constitutional provisions, exceeds the statutory authority of the agency, was arbitrary and
capricious, or was taken without compliance with the procedures identified in ESSHB 1866. The
Act directs the court to give substantial deference to the agency analysis and decision.

It is notable that a person proposing an EEPA does not have any right to an appeal of an agency
decision not to approve an EEPA. If, for example, an agency rejects a proposal on the grounds
that it does not meet the standards of the Act, or that the stakeholder process was not adequate,
the facility cannot dispute that decision through an appeal to the courts.

14. Permit or Modification Required by the EEPA

State agencies are required to modify any affected permits to conform to the provisions of the
EEPA. These actions should be largely ministerial, since the permits or permit modifications are
attached to the EEPA at the time it is approved by the agency and, where an appeal is filed,
reviewed by the court.

15. Relationship to Federal Programs



The Act recognizes that many of the State's environmental programs are intertwined with
programs delegated to it under federal law. Regulatory requirements required by these delegated
programs cannot be changed over the objection of the responsible federal agency, generally EPA.
As a consequence, early in the EEPA review process, a state agency is required to provide a copy
of an EEPA proposal to any federal agency whose programs may be affected by the EEPA. Prior
to approval, the state agency also must provide the federal agency with a copy of a proposed
EEPA along with the state agency's public notice. The federal agency must be given an
opportunity to object to those terms of an EEPA that conflict with requirements of federal law. A
state agency may not approve an EEPA containing terms to which a federal agency has objected.

16. Enforcement Authorities Unaltered by EEPAs

The Act does not alter in any way the authority of the state agencies, the Attorney General or
county prosecuting attorneys to bring enforcement actions for violations of the legal requirements
under which a facility must operate. This includes regulatory requirements that are not affected
by an EEPA, as well as the enforceable provisions of an EEPA. The legal requirements
superseded or replaced by an EEPA are no longer applicable to or enforceable for that facility.

The Act does not increase or diminish any citizen's right to file a lawsuit for a facility's violation
of applicable legal requirements.

17. Governor Locke Directs Ecology to Adopt Guidance



Governor Locke signed the Act, with a partial veto. The Governor struck three sections of the
Act, including a section that would have exempted EEPAs from review under the State
Environmental Policy Act and a section specifying the minimum circumstances under which an
EEPA could be terminated.

In addition, the Governor took a relatively unusual step in sending a letter to the Director of the
Department of Ecology, Tom Fitzsimmons, concerning the implementation of the EEPA
program. Governor Locke expressed concern that mistrust of the EEPA program could
undermine efforts to make it successful. He directed the Department of Ecology to develop
guidance for the implementation of the EEPA program, set a deadline of October 1, 1997, and
directed that Ecology consult with a broad stakeholder group in developing the guidance.

18. EEPA Opportunities

Apart from providing broad tools to Ecology and other state agencies, what does the EEPA
program really do? The best way to understand the possibilities of the EEPA program is to
consider some of the projects that have progressed through the federal XL Program.

Intel, Chandler, Ariz

The first project approved under Project XL was for the Intel semiconductor manufacturing plant
in Chandler, Arizona. That agreement replaces limitations on air emissions from individual
sources within the manufacturing facility with a facility-wide cap. The cap is set at a relatively

low level for air pollutants presently regulated under the Clean Air Act. The agreement also goes
beyond current regulatory programs by establishing a process for setting emissions limitations on
air pollutants not regulated under the Clean Air Act, and establishing programs for reducing



water consumption and the generation of solid, nonhazardous chemicals, and hazardous waste. in
exchange, Intel is relieved from the permitting procedures required to create or modify many of
the emissions sources within the plant. This permits Intel to rapidly change its product
manufacturing in response to market conditions. The benefit is significant, since permitting of

new or modified emissions sources can be time consuming.

Weyerhaeuser, Flint River, Ga

At its Flint River Plant, Weyerhaeuser agreed to adopt a variety of pollution reduction programs
that go beyond currently applicable regulatory requirements. These include reduced waste water
discharges form its bleach plant, reduced water consumption and solid waste generation, reduced
energy use, improved forest management practices for over 300,000 acres, and an environmental
management program meeting 1ISO 14000 standards. IN exchange, Weyerhauser will have
flexibility to consolidate its regular monthly reporting to two reports per year, the opportunity to
use alternative means to meet new MACT (Maximum Available Control Technology)
requirements, and a waiver of certain review requirements for plant modifications that do not
exceed agreed emission levels.

Jack M. Berry, Fla

At the Jack M. Berry, Inc. facility in south Florida, the XL agreement will permit the
consolidation of all twenty five of the operating and regulatory permits applicable to the Berry
facility into a "Comprehensive Operating Permit." Berry also committed to implementing an
environmental management program under the ISO 14000 program. Berry expects to realize
significant cost savings by reducing paperwork and administration in permit processing and
reporting. It will reinvest a portion of its savings in new equipment that will reduce air emissions
in a way not required by any regulatory program.
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Focus Sheet

Environmental Excellence Program Agreements

Encouraging innovation, ensuring protection

The Environmental Excellence Program was authorized by the Washington State Legislature
during its 1997 session. The program's purpose is to allow businesses, industry associations, or
local governments (called sponsors) to explore innovative ways to protect human health and the
environment, by improving operating efficiency.

Each agreement between a sponsor and its regulating agency creates enforceable requirements--
specific to the sponsor's operations--which may supersede existing general legal requirements.

The changes proposed by the sponsor must produce either improved overall environmental
results (compared to the participating facility's performance history or current requirements); or
the proposed methods or technology must be more cost effective, without decreasing the facility's
overall environmental results.

Developing an agreement

An interested sponsor creates a proposal revising current operations--or implementing a new
method/technology, the sponsor then submits the proposal to the appropriate state or local



regulatory agency. Together with stakeholders, they cooperatively shape the proposal into an
Environmental Excellence Program Agreement that:

*Describes how the changes in operations or technology will achieve improved environmental
results or greater cost efficiency, at no decrease in previous overall environmental protections;

*Ensures public participation in developing agreement terms, and details the plan for continued
public participation during implementation of the proposed operations changes, and the plan for
monitoring environmental impacts of those changes;

*States how the sponsor will measure and demonstrate compliance with the terms and conditions
of the agreement, and

s|dentifies enforcement mechanisms; and

*Specifies conditions and procedures for termination of the agreement.



Approval of a proposed agreement

The director of the regulatory/coordinating agency exercises authority to accept or to reject the
proposal. A decision to reject a proposed agreement cannot be appealed; but a decision to accept
the proposal can be challenged by any stakeholder.

An Environmental Excellence Program Agreement may not authorize:

*The release of pollutants to ambient surface or ground water, or to sediments, that would cause
the regulated facility to exceed numeric quality criteria at the point of compliance, as defined
under Washington's Clear Water Act;

*An emission of any air contaminants that would cause the facility to exceed the ambient air
quality standard defined under Washington's Clean Air Act; or

*A decrease in the overall environmental results achieved by the facility during a representative
period before the date on which the agreement is proposed.

If the facility's operations are subject to federal regulation, the regulating federal agency must not
object to the pertinent terms of the agreement.



Public participation is a key element of the program

Stakeholder participation in and support for an environmental excellence program agreement is
vital to the integrity of the "program"” and helps to inform the decision whether [the] agreement
can be approved. --ESSHB 1866.SL Section 6(1)

Stakeholder involvement is required during development, consideration, and implementation of

any Environmental Excellence Program agreement. The public participation plan in the
agreement, explains how the sponsor will:

eldentify and contact stakeholders, inform them of the proposed project's nature and its legal
implications, and request their participation in reviewing the proposal;

*Notify employees of the participating facility, and area residents, of the proposal,

eInvite participation by a "broad and representative sector of the public" providing an opportunity
for discussion and comment at multiple stages of the process; and

*Provide public access to all of the information submitted for use by the regulatory agency
evaluating a proposed agreement.



The sponsor pays for extraordinary costs

The law gives the regulating agency discretion to collect a fee from the sponsor, to pay the
agency's direct and indirect (unfunded) costs of processing an Environmental Excellence
Program agreement; and the agency's costs of providing individualized monitoring can also be
recovered. The regulating agency may impose any additional fees established by terms of the
agreement.

For more information about the Environmental Excellence Program

Visit our homepage at http://www.wa.gov/ecology/swfa/eepa/EEPA.htm
Or email : John Williams, E-mail: jowi@halcyon.com
Or write to John Williams, Department of Ecology, P. O. Box 47600, Olympia, WA 98504-7600

Or telephone: (360) 407-6968
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Principles

ENVIRONMENTAL EXCELLENCE PROGRAM AGREEMENTS PRINCIPLES



During its 1997 session, the Washington State Legislature adopted a law creating the
Environmental Excellence Program--giving rise to both opportunities and challenges for the
regulated community, for regulatory agencies, and for public interest groups. This law outlines a
voluntary program for pursuing environmental objectives under a results-oriented regulatory
system. It sets certain boundaries and limits, but encourages flexibility in designing the legal
requirements that assure protection of human and environmental health.

The success of the Program depends upon the regulated community's motivation to change its
operations, and upon the regulators ability to accommodate those changes. The Department of
Ecology will solicit proposals for, and support implementation of, Environmental Excellence
Program Agreements that favor or promote innovative technologies or operating procedures. Our
agency will seek submittal of appropriate proposals that can be adapted by other facilities, that
increase efficiencies, that improve waste management or treatment results, that prevent pollution
and decrease worker exposure, and/or that increase worker or community involvement in
planning and design. But it is incumbent upon the regulated community to work with us to
develop alternative paths to better resource protection.

The following principles are not intended to be a "rule book" or instructions on "how to be
innovative"; they merely explain how the Department of Ecology interprets this law. As this
program matures, so may the principles be refined. Eventually, we may deem it useful to adopt
rules or to propose additional legislation defining the program.

PRINCIPLES

1. The terms of an Environmental Excellence Program Agreement (EEPA) must assure that the
participating facility will meet or exceed current overall environmental results.

The baseline used to evaluate proposals is the most stringent of three measures -- the sponsor's
performance or industry performance during the previous two (or more) years, or the
performance standards created by existing laws, regulations, orders, or permits.

We may agree to an EEP proposal that would enable the participating facility to:

a) Improve upon its overall environmental results; or

b) Maintain its current overall baseline performance, at a reduced cost.



We cannot agree to an EEP proposal or EEPA term allowing a participating facility to release
pollutants in amounts that would result in surpassing established:

a) Numeric surface or ground-water criteria; or
b) Numeric sediment quality criteria; or

¢) Numeric ambient air quality criteria.

We will not agree to an EEP proposal if:
a) A regulating federal agency objects; or

b) State or local agencies that enforce environmental requirements, object.

2. The sponsor and the agency must insure opportunities for informed stakeholder participation
during the development, evaluation, and implementation stages of any proposed agreement.

Meaningful stakeholder involvement is essential to the success of any proposal. Both the sponsor
and the coordinating agency have specific legal obligations to provide adequate stakeholder
notice, and to promote stakeholder involvement. Stakeholder involvement includes the
opportunity for discussion and comment at multiple stages of the process, as well as access to all
of the information relied upon by the agency in approving or rejecting any EEP proposal.

The sponsor must follow an approved stakeholder participation plan. The plan must describe how
the participating facility will:

a) Identify and contact stakeholders;
b) Inform stakeholders about the facts and nature of the proposed agreement;

¢) Induce stakeholders to participate in the development, evaluation, and implementation stages
of any proposed project.

The agency must assure broad public representation and informed stakeholder participation. At
minimum, the agency will:

a) Directly invite affected persons to participate;



b) Provide access to all of the information relied upon by the agency approving or rejecting any
EEP proposal;

c) Provide at least 30 days written notice of the agency's intent to approve or modify an EEP
Agreement. This notice will be published electronically, on an Internet web site; and published in
hard copy, through the Washington State Register and through a newspaper of general circulation
in the vicinity of the facility or facilities proposing the EEP Agreement. (If responses to the

written notice demonstrate considerable public interest in the agreement, Ecology will hold

public meetings or hearings on the matter.)

d) The agency will prepare and make available a Responsiveness Summary explaining the

reasoning behind agency actions responding to comments submitted by stakeholders and public
interest groups.

3. The terms of any Environmental Excellence Program Agreement must insure effective
monitoring and accessible reporting of the participating facility's environmental performance.

The specific terms of the agreement cannot diminish the regulator's authority or duty to verify a
facility's compliance with any applicable legal requirement. The amount and type of monitoring
and reporting required, will depend upon such factors as:

a) Characteristics of the regulated pollutant(s);

b) The facility's compliance history; and

c) Specific federal requirements.

All data used to prepare monitoring reports will be available to the public, through the regulating
agency.

4. Environmental Excellence Program Agreement terms must include effective enforcement
mechanisms.

a) Environmental performance standards embodied in EEPA terms fall into two categories:

1 - "Legal requirements" are subject to the same enforcement mechanisms and policy
applications as any permit, order, or other legally binding documents they replace.

2 - A patrticipating facility must also demonstrate progress toward environmental performance
improvement "goals” --or risk agency termination of the EEPA. (The legal and practical effects



of such termination would be stated in the terms of the Agreement.)

b) Pre-existing permit requirements remain enforceable after execution of an EEPA, until the
permit has been modified through the usual process.

c) Pre-existing legal requirements that are not specifically superseded by a term in an EEPA,
remain in effect and fully enforceable through the usual mechanism.

d) An EEPA cannot supersede the authority of, or impose additional duties upon, state agencies,
the Attorney General, or county prosecutors. Nor can an EEPA increase or decrease any citizen's
right to sue a facility for noncompliance with legal requirements.

5. Sponsors will pay the additional agency costs attributable to Environmental Excellence
Program Agreements.

No funding was allocated to the Department of Ecology to cover costs of administering the EEP.
Instead, the law authorizes agencies to recover both direct and indirect costs associated with
processing an EEP proposal.

a) Administrative costs of modifying a permit, are calculated into the permit fee; no additional
cost will be assessed.

b) The EEP Agreement will specify any fee the agency will charge for monitoring the facility's
compliance with requirements that are not covered by permits.

c) The agency may waive all, or part, of a fee.

d) This law allows sponsors to make voluntary contributions to the agency's EEP administrative
fund; but

e) All fees collected and voluntary contributions deposited into the EEP account are controlled by
legislative appropriation.

6. Participants will act in good faith, to develop and review Environmental Excellence Program
proposals.



Anyone participating in the development of an EEPA must commit to a process characterized by
courtesy, and by the assumption that all participants share an interest in protecting human health
and the environment.

a) The development process will be structured according to a reasoned public involvement plan
and schedule. An individual's failure to attend, comment, or otherwise participate in a timely
manner, will not delay or stop the process.

b) Any person reviewing a proposed EEPA must evaluate its potential to benefit the
environment, against the backdrop of immediate impacts and the practical realities demonstrated
by defensible data.

¢) The authority to accept or reject a proposed EEPA lies with the regulating agency. The

Department of Ecology will rely solely upon defensible data in evaluating a proposed EEPA. All
information weighed in agreeing to, or rejecting, a proposal will be available to the public.

7. The Department of Ecology will evaluate the impacts of each Environmental Excellence
Program Agreement the agency executes.

Each EEPA will be evaluated to determine how opportunities afforded by this law were used.
The Department of Ecology's evaluation will examine:

a) How the pre-existing regulatory system obstructed achievement of the environmental results
attained under an EEPA,

b) Actual pollution loads to the environment, measured before and after the agreement's
implementation;

¢) The sponsor's actual environmental protection compliance costs, measured before and after the
agreement's implementation; and

d) An accounting of any EEP-specific cost to regulators that was not recovered.
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